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Before the
FEDERAL COHKUNICATIONS COHKISSION

Washington, D.C. 20554

In the Matter of

Federal-state Joint
Board on Universal
Service

)
)
)
)
)

CC Docket No. 96-45

COmments of General COmmunication, Inc. on
Petitions for Reconsideration

Pursuant to section 1.429 of the Commission's rules, General

Communication, Inc. (GCI) hereby submits comments on the

Petitions for Reconsideration of the Report and OrderI adopted on

May 8, 1997. In the Report and Order, the Commission outlines

the rules and regulations for universal service pursuant to

section 254 of the Communications Act.

I. All Telecommunications carriers Should Be Eligible to
Receive Support for Providing Service to Rural Health
Care Providers

As outlined in GCI's petition for reconsideration and the

Alaska Public utilities Commission's (APUC) petition for

reconsideration, the Commission must allow all carriers,

including those not designated as eligible telecommunications

carriers (ETCs) to receive support for universal service provided

to rural health care providers. otherwise, no carrier in Alaska

will be capable of providing the services needed by the rural

lIn the Matter of Federal-State Joint Board on Universal
Service, CC Docket 96-45, FCC 97-157, 62 Fed. Reg. 32,862 (June 17,
1997) .



health care providers. The Commission has the ability2 to adopt

this policy pursuant to the Telecommunications Act.

Under the process outlined in the current rules, in Alaska,

no carrier could be designated an ETC for purposes of serving

rural health care providers. The services needed by the rural

health care provider are primarily interexchange service between

the village and the regional center of Anchorage. The lLECs do

not provide any toll service. This service is provided

exclusively by the interexchange carriers, GCl and Alascom. The

lLECs are beginning to go in the toll business in Alaska.

However, these services are provided exclusively through a

separate corporation who could not separately qualify for

designation as an ETC.

The policy that only an ETC receive support for services

provided to rural health care providers is inconsistent with the

Communications Act and is contrary to the pUblic interest.

section 254(h) (1) (A) of the Communications Act states

Health Care Providers For Rural Areas - A
telecommunications carrier shall, upon
receiving a bona fide request, provide
telecommunications services which are
necessary for the provision of health care
services in a state, including instruction
relating to such services, to any pUblic or
nonprofit health care provider that services
persons who reside in rural areas in that
State at rates that are reasonably comparable

2lf the Commission determines it does not have the necessary
authority to adopt this request, it should consider both GCl's and
the APUC's petitions for reconsideration of this matter as requests
for waiver of 54.201(a) (2) so that rural health care providers in
the State of Alaska can receive the services outlined in the
Telecommunications Act of 1996.
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to rates charges for similar services in
urban areas in that state. A
telecommunications carrier providing service
under this paragraph shall be entitled to
have an amount equal to the difference, if
any, between the rates for services provided
to hold care providers for rural areas in a
state and the rates for similar services
provided to other customers in comparable
rural areas in that state treated as a
service obligation as a part of its
obligation to participate in the mechanism to
preserve and advance universal service.
(Emphasis added).

Congress specifically stated that a telecommunications carrier

was eligible for the offset against its universal service

obligation. Congress did not mandate that only eligible

telecommunications carriers would be eligible to provide the

service to rural health care providers. The language is similar

to that adopted for schools and libraries. 3 The conference

report is even more explicit.

New subsection (h) (1) (A) provides that any
telecommunications carrier shall, upon a bona
fide request, provide telecommunications
services necessary for the provision of
health care services to any health care
provider serving persons who reside in rural
areas. Emphasis added. 4

Under the rules, telecommunications carriers are not required to

become eligible telecommunications carriers to provide service to

schools and libraries and to receive the support. The Commission

cannot adopt two different interpretations for the provisioning

of universal service to rural health care providers and schools

3Section 254 (h) «1) (B) directs "all telecommunications
carriers" to provide service upon a bona fide request.

4Conference Report 104-458, page 133.
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and libraries by telecommunications carriers. As mandated by

Congress, the Commission must change its rule and allow all

telecommunications carriers to provide universally supported

services to rural health care providers.

II. OVerhead Costs Must Be Capped

In the Report and Order and the subsequent Order on

Reconsideration,S the Commission adopted a formula that

establishes a range of reasonableness for the recovery of

corporate operations expenses from the universal service fund.

The Commission noted that "these expenses do not appear to be

costs inherent in providing telecommunications services, but

rather may result from managerial priorities and discretionary

spending. ,,6 Several ILECs7 ask the Commission to reconsider this

position. They claim that the range of reasonableness

established by the Commission "fails to allow for the full

recovery of costs related to developing forward looking cost

studies, pricing unbundled elements, justifying rural exemptions,

planning for competition and filing local rate cases which flow

from the agency's orders. "S These carrier claim that

establishing the reasonableness range will prevent them from

SFederal-State Joint Board on Universal Service, CC Docket 96
45, FCC 97-246, released July 10, 1997.

~eport and Order at paragraph 283.

7Petitions for Reconsideration filed by the Alaska Telephone
Association, Fidelity Telephone, GVNW, ITCs and Western Alliance.

SPetition for Reconsideration of the Alaska Telephone
Association at 2.
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participating in federal regulatory proceedings. 9 The Commission

should affirm its findings on this matter. The ILECs want

competitive carriers and interexchange carriers to pay their

costs of moving into a competitive environment. This is an

absurd position and will at least delay, if not deter competitive

carriers from entering a market.

In the competitive world, this does not happen. Take for

example, a drugstore which is located in a certain neighborhood

in a small town in America. A new drugstore comes to town and

sets up shop right down the block from the first store. If the

marketplace made the new entrant act as the ILECs requests in

their petitions for reconsideration, the new entrant would have

to pay all the costs to the original drugstore owner to be in a

competitive marketplace. These costs would include more

advertising, additional employees to offer better service,

promotional activities, new employees to reprice items for

promotions and for competition, a bigger sign to highlight the

store, additional monies for community activities, etc. The list

could go on forever. This is not even considered in a

competitive marketplace and should not be considered here.

Competitive carriers should not have to pay excessive corporate

operations expenses which keep them out of the market. The items

outlined above by the ATA show that they use those monies to keep

competitors from entering the marketplace or to raise the price

~etitions for Reconsideration filed by ATA, Fidelity
Telephone, GVNW, ITCs and Western Alliance.
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of entry so high that competitors will not enter .10 The

Commission struck the right balance by capping the amount of

expenses ILECs can reasonably expect to recover.

xxx. The Xndexed cap Should Be Retained

The commission continues the cap on the current high cost

universal service fund to limit growth until such time as the

commission establishes forward looking proxy models to determine

support for high cost areas. 11 Several ILECS12 state that the cap

should not be continued since it will be unnecessary once a proxy

model system is established, the fund has never exceeded the cap

and disasters may occur in the future which will impact the

carriers. The Commission should continue the cap. Any

extraordinary requests can be made at the point in time the

disaster occurs. For example, the ATA notes that the cap should

be removed because of the possibility of earthquakes in Alaska.

A major earthquake has not occurred in Alaska since the 1960's.

Minor tremors have occurred but they have not in any way affected

the property of the ILECs or the provision of service. The cap

should be kept. If and when a disaster should occur, the ILEC

may petition the Commission for extraordinary help.

l~his would be in violation of section 253.

llUSTA asks the Commission to allow Anchorage Telephone utility
(ATU), the largest ILEC in the state of Alaska to receive support
based on embedded costs. The Commission should not adopt this
policy. ATU serves half of the access lines in the state.

12Petitions for Reconsideration filed by ATA and Rural
Telephone Coalition (RTC).
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IV. Pursuant to the Telecommunications Act, support Must Be
Portable

Petitions for reconsideration submitted by many of the rural

telephone companiesl3 reiterate their pleas in the proceeding

that the 1996 Act gives them special universal service

consideration. They state that competitive carriers should not

be allowed to receive support of any kind. They further state

that portable support will drive up the costs of the lLEC's

remaining subscribers. 14 They reiterate their carrier of last

resort mandates and the takings issues outlined throughout the

proceeding. Further they state they will be placed at a

competitive disadvantage, receive deficient revenues, set the

stage for billions of dollars in loan defaults, increase local

rates and jeopardize universal service.

Pursuant to the pro-competitive goals and the goals of

universal service, support must be portable. As outlined in the

rUles,ls portability implements the principle of competitive

neutrality and constrains the excessive costs of the incumbent

without causing severe financial impact on the incumbent. By

paying support to the competitive carrier based on the incumbents

13petitions for Reconsideration of the ATA and Western
Alliance.

14Petition for Reconsideration of ATA.

ISAs pointed out in GCl's Petition for Reconsideration, the
Commission must clarify 54.307(a) (2) so that competitive LECs will
receive support to the extent that carrier is an ETC and captures
either customers previously served by the lLEC or customers never
served by the lLEC. The rules do not clarify that the lLEC will
lose support as they lose customers due to competition.
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costs, the over investment tendencies of the incumbent will be

constrained by the marketplace over time. This will not happen

overnight, but the process will produce viable LECs that choose

to continue to serve rural America under this new pro-competitive

system. section 254 was not designed to keep the incumbent LEC

whole, but designed to ensure service is available through

competition and supported where needed.

Rural telephone companies are not special in the sense

espoused in their petitions. Congress is concerned about service

to rural America. However, rural telephone companies were not

exempted from competition or allowed to be kept whole. Rural

telephone companies were given exemptions from complying with

251(c) of the Act because they pleaded that competition would not

come to rural areas and that they would have to seek suspensions

and modifications of the rules via complex regulatory proceedings

until a potential competitor surfaced. Therefore, a compromise

was reached to require interconnection only upon a bona fide

request. This was fashioned after the equal access

requirement. 16 Contrary to the assertions of the rural telephone

companies, Congress did not intend to protect rural telephone

companies from competition.

Further, the Supreme Court has determined that these

companies are not entitled to recovery of all their historical

costs. In Duquesne Light Co. v. Barasch, the Supreme Court

16originally, the independent LECs opposed the equal access
requirements.
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dismissed a takings claim and said that rates can be based on

"actual present value of the assets employed in the pUblic

service. ,,17 The Court rejected arguments that the Constitution

mandates recovery of all historical costs .18

V. All Telecommunication Carriers Must contribute to
support

ILECs should not be allowed to put the costs of their

contribution to the universal service fund back on interexchange

carriers. This is not a competitively neutral structure. ILECs

will basically be passing their portion of support back to the

interexchange carriers through access charges. This is contrary

to the Telecommunications Act which states that all

telecommunications carrier should contribute on an equitable and

nondiscriminatory basis. If they are allowed to assess the

charges back on the interexchange carriers as outlined by GVNW,

the interexchange carriers will be overcontributing.

VI. study Areas Should be Determined Fairly

In the Report and Order, the Commission urges state

commissions to consider changes in study areas, particularly if

carriers serve non-contiguous locations in the state. This would

encourage carriers to become ETCs. Several commenters urge the

Commission to not allow state commissions to make such a

determination. The Commission should continue to support this

position. Pursuant to the Telecommunications Act, to become an

17488 U.S. 299, 308 (1989).

18.IQ. at 315-16.
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ETC, a carrier must serve the entire service area. In the case

of a rural telephone company, their service area equals their

study area unless the Commission and the states established a

different definition. The commission is encouraging the states

to look at this issue. The Commission is not making a

pronouncement to the state commissions to institute this policy.

This decision is in the first instance, an issue the state

commission should address. The Commission should accept any such

determination made by the state commission.

VII. Any Changes to the separations Rules Kust Be Referred
to the separations Joint Board

United utilities request that the Commission reform the

policy that in their view double counts local minutes through the

switch. This was not an issue in this proceeding. Any such

determination must be made by the Separations Joint Board.

However, it may be useful to remember why local minutes are

counted as an originating and terminating minute in the switch

and what would happen if any changes were implemented.

In adopting the policy, the Commission explained that

different allocation factors could be used. The Commission

proposed using among other things SMOU or DEM. The Commission

noted that

the parties supporting the use of SMOU argue
that the difference between these factors is
that measured DEM counts each local minute of
use twice because each local call is counted
as one originating and one terminating. Each
toll minute, they contend is only counted

10



once. 19

The Commission adopted the Joint Board Recommended Decision

which choose a OEM allocator. The Joint Board felt

that OEM, when compared to the other
allocators suqqested, better reflects the
state and interstate usaqe of local dial
switchinq equipment. We also believe that
relative use is a reasonable allocator of
these costs. 20

The Joint Board recommended weiqhtinq OEM for small study

areas. 21 The Joint Board and commission did not adopt SMOU as

proposed by united utilities in its Petition for Reconsideration.

As Marqot smiley Humphrey stated in testifyinq before the

Separations Joint Board on Auqust 8, 1997, the process of

separations reform is result oriented. The members usually

fiqure out what chanqes can occur from an overview and then will

institute those chanqes in the separations manual. The countinq

of both the oriqination and termination of local minutes was part

of an overall process that instituted OEM weiqhting for smaller

carriers. To now, change how the minutes are counted would skew

the process and cause an overallocation of switching costs to the

interstate jurisdiction. If when separations reform was

instituted in 1987 local minutes were only counted once, the

weighting factors for small ILECS would be different.

19Amendment of Part 67, 2 FCC Rcd 3787, 3788 (1987).

20Amendment of Part 67, 2 FCC Red 2551, 2559 (1987).

211Q at 2560-61.
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VIII. Interstate Access charges Should Not Be Assessed on
Unbundled Network Elements

The Commission correctly adopts the policy not to assess

Part 69 access charges on unbundled network elements for all

ILECs. To allow ILECs to assess access charges on ONEs would

amount to an overrecovery by the ILECs. Further, to impose

access charges on ONEs would be inconsistent with the

Telecommunications Act of 1996,D particularly those related to

resale and the use of ONEs. Exchange access is not a service

provided on a retail basis to end users. Pursuant to section

251(c) (4), an ILEC must offer for resale "any telecommunication

service that the carrier provides at retail to subscribers who

are not telecommunication carriers." A telecommunications

carrier who purchases ONEs from an ILEC is purchasing that

element for its own use in its network. No other carrier may use

that capability except by going through the purchaser of the ONE.

The ILEC is being appropriately compensated for the ONE and

should not receive a double recovery of costs through access

charges on those elements.

~he Eighth Circuit confirmed that a "competing carrier may
obtain the ability to provide telecommunications services entirely
through an incumbent LEC's unbundled network elements is
reasonable••• " Iowa utilities Board v. FCC, Case No. 96-3321,
8th Circuit, decided JUly 18, 1997, page 143.
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Conclusion

The Commission must allow are carriers to offer services to

rural health care providers. Further, the Commission should

affirm its policies and rules as outlined above.

Respectfully sUbmitted,

GENERAL COMMUNICATION, INC.

/dtJ-
Kathy L•. Shobert
Director~ Federal Affairs
901 15th st., NW
suite 900
Washington, D.C. 20005
(202)842-8847

August 18, 1997
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